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office for a fixed term must}! 
have some foundation in an|#"0 to fix 
ordinance or statute creating | ©2Ure 


the salaries of 


clerical force employed in 


» —_ sai itv clerk’s office t is > 
the office and fixing the term | 544 city clerk's office.” It is a1 
thereof gued that the conduct of the 

governing body permitting 


Digested from an 
rendered by Donges, J 
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v. Bayonne 
prosecutor 
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on July} by Commissione: 
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Alfred Brenner 
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Murphy and 
acquiesence in the payment 
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Corbin,! ance of work by him. amount 
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from his office or position fixed term. It applies to 
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of Bayonne positions withou erm. An of 
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Was appointed on July 31, 1941 . P 
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for a term to end on the third : 
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Tuesday of May, 1943. He con- 
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dismissed for political reasons, | lenge the action of the Mayor 
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facto of 


in dismissing him 


and that the mayor had no au | 
was the occupant de 


thority to discharge him because 


the reassignment of the city|office which did not lawfully 
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State Board of Tax 
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ind $3,500 
reducing the 
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, writ 


; of 

LEGAL | action of the 
FOR | Appeals fixing the 
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| building 
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PER ANNUM 0 Conse s | building 
Ce cok | Application was made to Chief 


ed < 


}of the Chief Justice appears 
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AND LOAN ASSOCIATION 
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|that the record of the heariny 
| before the State Board of Tax 
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| acquired jurisdiction, 


DIGESTS OF RECENT | :t#*e, by and with’ the consent 
} Ol all n e ) any sucn 

OPINIONS | board upon application of the} 
oaneemamn city clerk of such incorporated 


| alates ar iatant? mn] oA 
MASTER AND SERVANT — An|¢lerks and assistants employed | 
in the office of such city clerk, | 


the | 


; opinion 


1943. N 


Plainfield v. State 
126 N. J 
was held 


value. City of 
Board of Tax Appeals, 
L. 407. In 


that case 


There is at the outset a pre- 
imption favor or the qua 
tun f the assessment as ma 
i he lk authorit and th. 
yroving i exces 
lati the ndov 





ark, 118 


id 451 


Company v. City of New 
490; affmd 124 
Application denied 


PRACTICE Review by Court 
of Errors and Appeals is lim- 
ited to judgments that are in 
their nature final. 


Curlan 
July 22 


Digested from a per 
rendered on 
J. Ct 
Life, prosecutor-respondent 
State Board, defts.-applts. 
Charles A. Rooney and Charles 
Hershenstein for  deft.-applt. 
John Warren for prosecutor-re- 
spondent 


of E 
lan 


VS 


This case is controlled by the 


case of Allgair v. Hickman, 82 
N. J. L. 369. There Chancellor 
Pitney, in speaking for this 
court, said; 


‘Counsel for the plaintiff-in- 
error cites Mowery v. Camden, 
20 Vr 106, and other cases, to 
Support the contention that 
when a special tribunal is pro- 
ceeding summarily in a matter 
which it has not legally 
it is with- 


| in the discretion of the Supreme 


| 





| this court 


| preme Court, while final on this | 
is not a final judgment on | 





Court to allow a certiorari to 
review its action before the 


determination of the matter 


erty. No 

|ted. Comment is made on the| 
testimony of the City’s expert, 
but this is controverted by re- 
pondents’ affidavits. 

It has been repeatedly held 
that the purchase price of thé 
property under review is not 
conclusive as to its fair market 


& A. Guard- | 


jer 24, 1940 alleging that peti- 
tioner had sustained the loss of | 
an eye as a result of an acci- 





; morning 


final | 


This may be conceded, at least 
with respect to cases where the 
writ of certiorari is issued pur-| 


> general 
Supreme Cour 
nferior tribur as distinguis 
ed from the the certiorari 


substitute 


amend 
suant 


wer of the 


supervisor 


po rt over 
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1ais, 
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use Ol 


as a for the writ of 


error.’ 


But that does not dis 
the very different qu 
presented, which is whether 
rder or judgment of the 
preme Court made in the 
matter reviewable by 
Our by 


t} 


estion 
the 
certi- 
orarl 1S 


review writ of 


error is limited to Judgments 
hat are in their nature final, | 
he correction of mistaken deci- 


sions in interlocutory matters 
being oned until the 
of the litigation appears.” 
The question here made the 
subject of appeal is whether the 
State Board of Tax Appeals may 


postp event 


now | 


h- | 


—If a reasonably prudent 
person innocently aggravates 
the harmful effect of the or- 
iginal injury the _ originai 
wrongful cause continues to 
the end, and accomplishes the 
final result. 
Digested from 
rendered by Donges, 
22, 1943. N. J. Sup. C 
v. Dupont. Katzenbach, 
& Rudner, Louis Rudner. Car] 
E. Genther prosecutor. Frank 
S. Farley & Julius Waldman ft 


an opinion 
J. on July 
Randolph 
Gildea 








£n9 
101 


r-respondent, whil 
responder 
14, 1940, at its 


jured by being hit 


t-prose- 


umming” aniline 
injured 


la ne 





plant hospit- 
by his em- 
specialist wl 
June 17 


Ss then sent 


oy ¢ 


tO an eye 


ploye 
treated him from 
to August 8, 1940 and from Au- 
16, 1940 to October 28, 1940. 
A petition was filed on Octob- 


1940 


gust 


1940 
the 
Re- 


dent occurring on June 14, 
and arising out of and in 
course of his employment. 


| spondent admitted the accident 


of June 14, 1940 and that peti- | 


tioner had been paid temporary | 


disability benefits but denied 
that petitioner had suffered any 
permanent disability from the} 


accident mentioned, and alleged 
that the petitioner had fallen 
downstairs at his home on Au- 
gust 13, 1940, when he sustained 
a traumatic cataract of the 
right eye from glass piercing the 
eye. 

It is the 
peti- 


that on 
13th 
plant 


stipulated 
of August 
went the hospi- 
treatment eyes; 
sived treatment and 
ibed 


tioner to 
for 
he 
plant 


tal of his 
that 
the 

dark 


It 


rece 
physician prescr 
glasses 

that 


* +if 7 ¥ st IT? y r 
was testified petitione 


spent the greater part of the 
|day at the plant hospital: tha 
he complained of pain in his 
right eye; that he applied cold 


| 
Su-! 


113th, his eyes 


pose Ot | 


bottles to his eye; and that, iat 
about a week preceding Augus 


were ‘“terribli 


| bloodshot that about 11 o'clock 
| that evening he fell down stairs 
at his home; that his dark glass- 
es broke and cut his right eye: 
that he went to a local physi- 
cian to have treatment. and 
some glass was removed; that 
he went to the plant hospital on 
August 15th and was advised 
continue the prescribed treat- 
ment 

The bureau and the comm 


permit an amendment to a peti- | 
tion of appeal as originally filed | 
in the county tax board and re- 
moved by appeal to the state 


tax board. That practice was 
approved in the Supreme Court 
and is sought to be challenged 


here. The judgment of the Su- 


point 
the whole case. The court con- 
siders the question before it as 
procedural at this stage of the 
proceedings. It is not properly 
in this court by appeal under 
the doctrine of the Allgair case, 
supra. After final judgment in 
the state board, this and any 
other proper questions may be 
raised on application for certi- 
orari. 

Appeal dismissed. 
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In Selak v. Mur: 
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108 N. J. L. 548, it 
a reasonably prudent 
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ful effect of the ori 
the original wrongful 
ues to the end, 
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Prosecutor relies 
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ied from page 1 extent even at the hearing date 
1d domestic consum- | ere delinquent in this respect | 
and it is fair to conclude that 
ement olved i, |i2 making possible such delin- 
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* Dationine Significantly, the first com- 
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paramount import- a - was testified, neal 
efficient distribution | 2%¢¢ from local boards and in- 
sonant with avail- dividual consumers. 
lies during thermal| 2: Burdens of Rationing on 
; The failure to t | the Industry: 
ration evidences, to | We are cognizant of the bur- 
n from coupon sheets | dens imposed upon the fuel oil 
rward them upstream as|industry by the rationing pro- 
ed works against the pol-|gram and the difficulties ex- | 
| 


| competitors, which had about 
100 extra employees on several 
| occasions in January work over- 
| time and week-ends to meet its 
|rationing obligations. But re- 
|}spondent’s default existed right 


jup to the date of hearing and 
apparently it had permitted it- 
|self to become hopelessly and 
irredeemably delinquent 

| Respondent’s attitude as evi- 
}denced by statements of its 


president that its primary con- 
;}cern was to bring fuel oil into 
jits area of operations and de- 


| liver it to its customers and that 
compliance with the rationing 
program was a secondary con- 
sideration, indicates a_repre- 
hensible disregard of the ex- 
ceptional need for cooperative 
effort in time of war. It further 
shows a total misapprehension 


of the fact that dealing in a 
strategic, scarce and rationed 
commodity is a war-time priv- 











is to vitiate the care- | effective date of the ration or-|ilege that can be accorded only 
ed program for mak-| der, through the middle of De-|to those who are willing and 
ration evidence: s | cember 1942. These burdens|able to cooperate to the fullest 
d g Pere | periods | affected all suppliers and deal-|extent with the all-out war ef- 
3 egard to anticipated | ers alike. The Office of Price Ad-|fort. Doubtless every fuel oil 
demand. Such prac- | Ministration made special pro-|supplier in the limitation area, 
S use | Visions to meet most of the un-|whether large or small, would 
srmal; avoidable difficulties. It pro-;have prefrered to be able to 
ere- | vided for coupon credit deliver- irt ually onore the rationing 
the |ies up to December 9th. The i regulations and concentrate on 
ations for | a ‘bail-out” by local boards,| supplies and distribution. Im 
g perio Th ner dealers could obtain] addition to affording relief from 
dship ! - |< ertificates ior iuel|certain burdens imposed _ by 
é di de erles On COuUpo redi ar-necessitated regulations, 
Y ) sumers delinque such a course would be good 
» be 1 payments after De business in that makes poss- 
a M Te iS € ided from. b promotion of good 
é bt ) April 1st, 1943. The s am yresel and ire - 
i¢ C é f the Suiatlons as ers who, if permitted, also 
7 deadlines sO )OK- yuld fer » be fre 
he Offi Price Ad-| rationing restrict 
mini nere here 3 Purpose f Ss Or- 
a» 14 a € ) imat ym pl ©! der P1 eedings 
; ” : ‘s Suspension orde yroceedings 
Of waite. winiealile , | are S iter ascertaln 
ha 1€ a particular respon- 
by ~ | oo , = i sf 1arged with violating 
oa se , a ch pe onin g regulations, can con- 
re : tr : 48 70 aie ,| tinue to be entrusted with the 
ir sil “ F* 7 usi ee -omparable yr iarg - : “ah ne pi 
P ae and rationed commodities 
nd Apt 1943 rnin — reactant . »: “*"| These proceedings are not penal 
rape ae Et wen ee Oo ia agernars in a criminal sense. Criminal 
d tha espondent’s w as one) had apparently egg proceedings are provided else- | 
rve the gulatory | the NER id ine anager ” where for the violation of ration | 
ted in s ¢ substantially comply with the orders. A respondent may dis- | 
of su re-’|control provisions. At what Sa qualify itself by negligent con- 
r S f rificce this complianct was duct « lack of capacity in comes! 
ri +} achieved did not appear at the ply with the aaa an! 
dealers wi hearing except in me mene uncooperative sititede as evi-| 
ad made transfers'of one of respondent’s majJol denced by the subordination of | 
oS the rationing program to self- 
| serving policies. As to the effi- | 
. entire of respondent's system it | 
. A | is noteworthy that until very 
) poh |recently its order departments | 
hy ‘Sy | were from five to nine miles | 
r La INVE CEMENT | tant from its ration department. | 
‘ore | At the conclusion of the hear- | 
. 8 ing counsel for respondent was | 
“h. | commendably forthright in| 
4 I () R T R UJ \\ T I U N D \) | stating that'he realized a sus- | 
}pension order should be issued | 
lv | N N 1} W J E R \) E y | to impress upon the ape 
estan respondent, the im-| 
|}portance of the ‘ flow-back” | 
Carteret Savings and Loan Association provides lsystem. As to the scope and 
a safe and profitable investment for trust funds i duration of such a1 n order, how- | 








ever, he opposed t recommen- 
dation of the enforcement t- | 
torney 
4 Consideratio Is: uance | 
of a Suspension Order 
A suspension order will issue | 
this matter, not o for the |} 
reason stated by sel for] 
respondent, bu o to mak 
certain that respondent hence- 
forth shall compl with the 
regulations. | 
Respondent at the hearing| 
stressed the uniqueness of s | 
operation - its large volume, | 
the many consumer accounts | 


it services, not only for itself, 





but for nine of its dealers, its|iency is shown to flagrant viola- 
important business with mili-|tors, whether from _ personal 
tary and industrial consumers|sympathy, or business-as-usual 
and its ‘normal dealer transac-|concepts, or for other reasons, 
tions. It sought to establish that | not only does an injustice re- 
its personnel difficulties made | sult to all similarly situated who 
| it impossible to carry on soOjat some sacrifice have made 
large an operation and comply|every effort to comply, bus 
with the rationing program at|many in similar circumstances, 
the same time, This claim must] aware of the limitations on the 


be weighed against the fact that |investigatory facilities of the 


out of 66 suppliers comparable |Office of Price Administration 
to or larger than respondent’s}may be tempted to violate in 
operation, only three ‘(including | the feeling that even if caught 
respondent) had failed to meet] “the game would be worth the 
the regulatory requirements -|candle.” The rationing program 
while the other 63 suppliers did|stems from an Act of Congress 


so completely or substantially.|and has been deemed necessary 
Assuming respondent’s good-j|to the successful prosecution of 
faith in its claim that it made|the war by the responsible ex- 
every effort to comply with the]ecutive and administrative of- 
regulations - a claim somewha‘|ficers of the nation. To place 
colored by its president’s state-|the interests of an individual 
ment of policy - it would appear | violator above the importance 


that in spite of all of its efforts 
respondent simply is not geared 
to operate in harmony with the 


of the rationing program would 
be counter to the best judgment 
of those responsible for the con- 


rationing program. Some re-|duct of the war and would 
striction on its operations might | seriously jeopardize the war ef- 
well enable it to continue in | fort. 











business and at the same time : - 
: le wits a» samnaee Accordingly a suspension or- 
comply with the war program. tee eth ba tani deeds is 
ae 5 rome ce SS - ils = 
' Careful consideration has spondent, for periods therein 
see TQ t > Tal ¢ ‘ ad 
been given to the effect that a stated, not to make transfers of 
suspension order would have on fuel oil to consumers who be 
a . . _ 
consumers and dealers served tween July 1. 1942 and July 1 
|by respondent, the general ef- tp Aiea an pie 
te. t tk t a €!~ 11943 had not received transfers 
} fect on the community and war |, “ep ; 

: from it; to discontinue trans- 
effort, and finally 7 effect } ar oie piggy 
lupon _ the respond itself |fers of fuel oi] to its normal 
| on { 4 €s ) se ry 4 . 4 

hil , / _ “| dealer accounts (but not to con- 
While the effect of a suspension lsumers of the nine dealers it 
1 ot ici Ul A 4 ai al » 
order upon a respondent must | ,., oe Nes j ‘ 
be taken it to account the yri- | has nerevorore ons Vee? se 
Se ee ee ee Prl- | take necessary measures to ac- 
mary consideration is the abso- |!count for its transfers of fuel oil 
VULLLE i ue Acai ou sn }, ‘ 4 - 
me importance Of obtaining | since October 1, 1942, and to 
IM pilance with War-tlme Tra- forward supporting ration evi- 
tioning regulations. £ oper | , 

; pisses , str ; | dences by thermal periods to 
perspective requires that solic ~|the Office of Price Administra- 
tude for the violator be weighed | tio: nd tk ske no further 

ui i aiits J an A ua 
zainst the grim necessity fo transfers of iel oil except in 
a all-out cooperative war ef-|_ 
fort on the home-front. If len-}| (Continued on page 7, col. 4) 











KEEPING PACE 
With The Times 


The daily changes in estate matters makes it 
necessary for collaboration on wills. Members of 
the legal profession have always found our long 
established and efficient Trust Department, not 
only materially helpful, but genuinely interested 
in such problems, large or small. 
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| TitLeE INSURANCE 
| im New Jersey 


This Company, operating throughout 
the State of New Jersey, is engaged solely 
in the insurance of titles to real estate. 

To 


competent 


it offers 


cooperative 


attorneys a prompt, 


and service in 


examining, insuring and closing titles. 


Largest and most complete title 
plant in New Jersey 


NEW JERSEY REALTY 
TITLE INSURANCE CO. 
830 BROAD ST. ¢ NEWARK, N. J. 
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THUR SDAY, JULY 29, 1943 


THE PRESIDENT’S WAR POWERS 
Walter Lippmann in his column the morni e write 
speaks with alarm. of “the tendency of civilian officials to invoke 
military necessity and to hide behind (it) in carrying t their 
own debatable policies’; and assumes to set up “the fundamental 
principle of our constitutional existence viz. “the ipremacy of 
the civilian over the military”. For lawyers, Lippmann’s language 
calls to mind the academic debates from Hamilton to Hughes upon 
the President’s asserted powers in time of war over our citizens 
and their property, powers which are entirely autocratic, superior 


to congressional or other civil authority and dependent upor 


military necessity for their justifica 


In our own notion, there can be no pretense that, by con- 
stituting the President the “Commander-in-Chief of the Army 
and Navy’’—the words upon which these, his so-called War Powers 


are usualiy made to hang 
tended him to command those not in the Army and Navy. His- 


the framers of the Consti 


torically, you must read those words along with the Declaration 





of Independence which, in the face of revolutionary acts, grieved 
that the King of Great Britain had “affected to render the mili 
tary independent of and superior to the civil el You, to 
must set those words beside the powers conferred upon the 
Congress by the constitutior to provide for the nmon defense 
ef civilians. as well as, inter alia, “to raise d suppor es 
“to provide and maintain a Navy Historically as the Army's and 


Navy’s Commander-in-Chief, he was but to direct military move 


ments 


But the constitution is no contrac o be held down 
historical intentions of its framers. In supporting the Emancipati 
Proclamation of 1863—which must be said to emanate 
War Powers—Lincoln in strong terse language uttered this dictum 
he held it to be the President’s constitutional right in time of wa 
to take property, both of enemies and friends, whenever it would 
help the nation or hurt the enemy. Wilson by his acts went nearly) 
as far as Lincoln had by his words. Looking to the war powers 
Wilson established a War Industries Board with great authority 
over civilian property. He armed American vessels before war was 
declared and while Congress filibustered. Roosevelt has (as Lincoln 


had, respecting certain of his acts of 1860 and 1861) obtained | ! 


Congressional ratification: for instance, the War Labor Board, 
whose authority was first rested on the War Powers, received the 
sanction of Congress October 3, 1942, ten months after the Board’s 
establishment. The few pertinent cases—they are of remarkably 
little aid—and the history of the matter are familiar 


Surely there is no one who would extend the President's War 
Powers over the citizenry and their property a whit beyond 
limits of an utmost military expediency—whether those powers 
(assuming them to exist) derive from a construction of the 
“Commander-in-Chief of the Army and Navy” under any mod 
theory of total war, conceiving all of us to be in either the 
or the Navy, or whether they derive 
of national ¢ 


ven essen 


f the War Powers 


xistence. To justify an 








the military expediency must be ply looked t es 
indeed we infect ourselves, perhaps mor h the ver ns 
With which we are at war. For the o by-pass or s r- 
sede a hostile Congress because il ecess tne 
President may be strongly pressed the remote 
future—is but a brief step in logic assi the Con- 
gress for the public weal—and to fasci Thus viewed one 
may be suffered to judge of the past from the vantage of the 


present——it is difficult to perceive from the information at hand 
what military necessity may one ge have called for the exercise 
of the War Powers over civilia: nd their rty in 

Vorld War I or thus far in World War II A.C.C 











, Voice of the Bar‘ 


COMMENT AND CRITICISM 








Suggests Bar Groups 
Employ Own Lobbyist 


Work Lost Because 


Work Went to Waste 





Wants Paid Lobbyist 


recomm endat 10NnSs 








CORRECTION 


should read R.S 
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| 
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LEGAL ASSISTANCE FOR NAVY MEN 


| WASHINGTON — Legal assist-| correspondence, or 


ance offices are being organized} man concerned prefe 


at Naval posts throughout the} to a civilian lawyer 


;}country by the American Bar! Association nearest 














| Association in cooperation with} mand maintains a c 
|}the Navy Department An-| perform these functi 
|nouncement of the agreement This jointly spon 
with the Navy to set up the] ...;..., ay 
plan, similar to that already ir e 
effect at Army camps was made —— 
recent] by George Mau the Army: it is 
Morris, of Washington ar has a 
dent of the Association mounting enthusiasm 
Mr. Morris said: ~ t} fare F 
The plan provides that at! 4 is not too early t 
eacn iocatlo there shé Ie a ‘ esults are 1 
office manned lawyers ¥ Seton t 
lle Dpe to Ue » ea t tn t es 
command. To this office, anY| WOTION SCHEDULE 
enlisted or commiss ed m ee 
the mmana n or Advisory Master D 
S pé A 1€ga t y vill be substit ng 
Whenever hi em ma . faster Grosman fi 
handled by not S n Tues 
the leg isdo ex-| 17th at Newark, a 
me by a Master Grosma ll 
the statute hich does t ng for Advisory } 
VOLVE seart aocume -| tor nearing of motior 
l¢ ne matte s disposed of! day. August 3lst at Ne 
then and there next motion day S¢ 
here, however, the matter |September for Advis 
involves a formal legal opinion. | Herr 1 be on Tue 
looks to litigation or extensiv2| tember 7th at Elizab 





CANTATE HABENTES HOMINO 





J. Throckmorton Amberpierce lived on a large esta 
His every wish, nay e’en a whim or fancy need not wait 
For forthwith fulfillment; for prompt a lackey ’d ru 
His only ultra vires serfs were the moon, the stars, the 


Haunch and paunch and dewlap all conspired, inte: 
When confronting lesser fry, to bring about a failure 
Of speech; and stripped—denuded, 
Quaking suitors, ab initio, found themselves precluded 


On the main gate of his vast terrain, a sign said 
Domain” 
Throckmorton’'s life was one swee 
do no wrong 
Abbuting on his rear corral a rood of ground owned 
Horatio Milquetoast; his mess of pottage—a large brood 
little cottage 
Milquetoast was a t] he had t the best inte 
He would fall for worthless stock and all crack-pot inve 
And as the stor spt bringing bundles to Horatio 


His meagre ez increased, inverse ra 





Horatio wa: yne of those things 
every , 

That Barnum tol id us all about; and he put his whole 
Everybody stuck him!! from no “con” was he exen 
In other words, it was for him they coined caveat empt 





On the boundary of his great menage Throckmort 
all persiflage 
And as he lolled and Horatio ‘d labor, he never once 
neighbor’ 
In hammock, neath his apple-tree, smoking big cigars 
Across the line, Horatio, might as well have been in Mar 


This apple-tree bore copious blossoms and, in seas« 


That its fragrance could not be confined caused Amberpie 


brult. 


But one lone gnarled and withered branch like unto Berge 


nose, 
Fruitless, stuck across the line and pierced Horatio’s clos 


This salubrious afternoon finds Throckmorton in s 
And Horatio’s tending to his Victory Garden and to all 

His chores; A pretty Robin now sings a trilling aria 
And sings it so that not a note should cross the rich man's 


That the bird sang for him exclusively, as in com! 
daily, 
Throckmorton honestly believed, pro dignitate regali! 
The blossoms’ scent, the wage rd’s song, thoug 
morton Regis 
In habendum et tenendum was his possessio legis 


ae as we have observed, was a soul without h 

y Lucre and its train, to him, was in absentia: 
he bird abruptly ceased its song and left the blos 
And perched upon the naked branch neath which Hora 





Seeing this unprecedented act: Oh! 
This miracle; that’s what it was!! ipso facto! 

Horatio was thunderstruck and at the bird he gapé 
Then lying down upon sod, his wealthy neighbor ape¢ 





‘Come, sweet birdie, sing for me’—with Amberpierce hé 
Gazing up at the bare branch; something soft fell in his eyé 
He was struck by the sheer farce of 
Maugre ex nihilo nihil fit 
—Paul C. Ken 
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song, his motto; “the Kinz 
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MEN Current Decision | pose of the enactment has been | as there is in. the case of stat- (1) When a governing body intent to delay the effective op- 
met, both so far as the govern-| utes, i.e., July 4th (N. J. S. A.| has stated no effective date for| eration of the ordinance, but 
r lere ' d from page 1 ing authority and the citizens/1:2-3). Nor is there any statu- | an ordinance, it will be held to there are pre-existing constitu- 
refe % ; are concerned, it is of little mo-; tory requirement applicable to} be effective on its passage, in| tional or statutory requirements, 
ve} 1913, Section 634, | ment whether the later enact-| penal ordinance, such as this,} ihe absence of contrary provi-|such ordinance will be held to 
st p pecause It does not ex-/ ment has been fitted into the | expressly as to the time of their | sions in the Constitution or stat-|take effect upon compliance 
ie" the date it is to| most appropriate, or a less ap-| taking effect, the provisions in| utes. “The tommon rule in re-|with such pre-existing require- 
Bess propriate, niche in the hall of | that regard applying only to|gard to legislation is that it] ments. 
~ ? riginal ordinance ap-| municipal or legislative records. | ordinances authorizing improve- shall take immediate effect un- In any event, it would seem 
‘a ‘ s to be invalid} Hence, for all practical govern-| ments, incurring of indebted-/less otherwise provided. This] cjear that since the fixing of an 
. al clause fixes a| Mental purposes it is unimport-| nesses, or otherwise. (R. S. 40:|rule is applied to ordinances.” | jjjecal effective date will sot 
1 nalty of “ten dol-| ant, from the standpoint of its | 49-9; 40:49-27; 40:74-4.) The} MecQuillin Revised Vol. 2, page| invalidate the ordinance. the 
ig frense his. of | validity, whether an ordinance,| Home Rule Act, however, pro-| 732, Sec. 702. 43 C. J. Municipa fixing of no specific date, but 
é - ates the provisions of ] and perfect in itself,| vides: “Upon passage, every | Corporations, Sec. 923, page 576.| the expression of the will of the 
sn ; : Act covering al! as an independent éi:- ordinance or the title shall (2) When the governing body | governing body to proceed “as 
P. L. 1917, p. 347. , or as an amendment to | be published * (R. S. 40:49-| has stated in an ordinance an|in law provided,” cannot inval- 
oe 49:49-5), which directs}a@ previous ordinance. 2 The Commission Govern-| effective date which is invalid,|idate it. This objection of de- 
s to provide pen- And so are the authorities,| ment Act provides—with excep-| this will not invalidate the ord-|fendant - appellant, therefore, 
os liscret tl both as to ordinances, (Public ons here immaterial—that, “NO|jnance itself. Bowyer vs. Cam-| falls to the ground. 
detentio not | Service Company vs. Ridgewood, | Ordinance shall take effec: | den, supra. Anderson vs. Cam- Appellant also contends that 
OLE cue t lays or a fine 6 N J. M 435: 43 C. J.. p. 561, ee ee ee _ patil poy supra. Stuhr os. Seen. the facts do not show him to be 
wo hundred dol-| Sec. 883; People vs. Bowman, |! passage. ema tOMOW | 47, -N. J. L. 147. McLaughlin vs.) guilty of a violation of the pres- 
r D : Pfister Chemical | 97 N. E. 304, ‘Ill.): La Crosse vs. detailed eo ome suc | Newark, 57 N. J. L. 298; affirm-| ent ordinance. citing People vs. 
bers ; Romano, 15 N. J. M. 71.| Elbertson, 237 N. W. 99 (Wis taking effect in case during such] eq 58 N. J. L. 202. Community SS 
rs a Du 115 N. J. L. 319.| and as to statutes (State Tren- | tem days there is a remonstrance| National Gas Company vs. (Continued on page 7, col. 4) 
nse . er areues | tOn Iron Co. vs. Yard, 42 N. J. L.| filed by the voters against its| Northern Texas Utilities, 13 S. ——— 
- os g mplete and per- | 357; Smith vs. Howell, 60 N. J. J iuking effect. (R. S. 40:74-5.) |W. 12) 184, 193, (Texas). This is AN APPRAISAL— 
ee a i ij star rdi - | 384 Similar is the _ holdin In other words, and assuming | for the reason that, regardless 
.s ° to amend an/in the leading case of Alli-|that both the Home Rule Act| of the exact date when an ord- Is More Than a 
ti " T 1 is itself in-|son vs. Corker, 67 N. J. I nd the Commission Govern-|jinance is stated by the govern- “Piece of Paper” 
4 N, > Lassiter v. Atlantic | 596, though in that case the new | ment Act apply (compare Peter’s| ing body to be effective, it is pean : 9 a Oe 
's \ 87. But in th mending statute was not com-| Garage v. Burlington, 121 N. J.L./ clear beyond peradventure that Any tapman aan geass at & gmp 
Si N L. 8/. But in this; @enaille atluve Was Not mM : : = : erty and write on a piece of paper 
y yn is quite differ- | plete in itself, so that the orig- 523, affirmed 123 N. J. L. 227), the governing body desires the his guess as to its value. Institu- 
Tu in the Lassiter; inal act, found invalid, had to) no ordinance; such = that in| ordinance to become effective at go Resist bags b gga garter 
izab 1e amending ord-| be read in connection there- | Guesuion, can take — = some time. Hence, the courts ne pit og egy ene ge 
° by itself. did| With. Nevertheless, despite the | Sage, or subsequent to passage, | hold the provisions as to the ef-|] the appraisers they employ. 
0 any license.” the| fact that the amending statute|until ten days have elapsed | fective date to be separable from 
at issue being | Was incomplete, as was the ord-| after passage and the ordinance| the body of the ordinance, and 
esta ‘t the defendant | inance in the Lassiter case, sup- | as been once pee nage it follows that this separable MAX EPSTEIN, M.A.L 
ait d have taken out| ra, the court in the Allison case|then it cannot take ornes | provision, even though invalid, APPRAISER - REALTOR 
d ru Thus. as the court| concludes that this incomplete|there has been a statutory =» cannot affect the validity of the | | Montauk oe, a Passaic 
the later ordinance.| act, amendatory of a previously | Monstrance by the voters. With body of the ordinance, under ConSéential Beatty Service 
tself. would not] invalid act, was itself valid and these varied, contingent, and | well settled principles. Jersey City Office: 900 Bergen Ave 
inter alia esent conviction.” | enforceable. The court reaches compleated statutory provisions (3) When the governing body |] American regi a ieorainens 
” ds, there is a sub- this conclusion on the ground ” mind, we find that the ord- has stated an effective date 
Soraree hetween an| that an unconstitutional stat-|inance in question provides:| Which is illegal. the ordinance 
ded DT an ala “(2) This ordinance shall take! oi, no hes tn bn sMention an Tel. Lambert 3-3636 
hich is complete | “' is nevertheless a statute,” so bie 5 ak ia ag will be held to be effective as JOSEPH R LAMBERT 
said “Em: d one which changes| that the provisions of the valid effect as in law provided. nearly as possible in accord with 4 
ats ans $11 “a fe ' ; : ; REAL ESTATE - INSURANCE 
rds in a previous | #¢t were still “a fact to be reck- Clearly, the purpose of the|the legislative intent, and in APPRAISALS 
‘the Kinz is incomplete oned with.” It is clearly in this| governing authorities in using | conformance with the constitu- Member Am Inst. of KR. B- Appratsers 
the latter. as| Connection that the court sayS| this language was, on the ont proton or statutory provisions.|] 99 Church ‘St. Riietauaes N. J. 
vned by se holds. does not that, “The Supreme Court can-| hand to avoid setting forth at (See cases cited under point 2 , 4 
e brood 2 he clear will of ot set aside a statute as it can leneth these intricate provi- | Supra.) 
body. It cannot|# Municipa ordinance.” I/sions expressly, and, on the! (4) It would seem to follow as Sales - Rentals - Appraisals 
inte he citizens, {0} 9 te — ST ec Ge — remrgy ose 2 poor | # coveliaty of the above princi- | GREY HIGBIE, INC. 
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strict complance with the ra- 
tioning regulations. 
i 

It is to be Noted that we are 
not suspending respondent from 
making transfers to any con- 
sumers to whom it delivered 
fue] oil in its own equipmen: 
during the past heating year 
since to do so might work an 
undue hardship upon the com- 
sumers, whom in fact the Ration 
Order is designed to protect. 
privilege _ to 


ary suppliers is being suspended 


|for reasons hereinabove indi- 


cated since it is anticipated that 
they will be able to receive their 
shares of supplies elsewhere to 
service their customers to whom 
they deliver in their own equip- 
ment 


Current Decision 
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Gittens, 137 N. Y. S. 670. People 
v. Lande, 143 N. Y. S. 156, as in- 
dicating that the ordinance does 
not cover private bets. Clearly, 
one who makes a private bet is 
not a bookmaker in the com- 
monly accepted meaning of that 
term. But the ordinance here in 
question is by no means as nar- 
row as the New York statute 
construed in the above cases, 
which covers bookmaking alone. 
The ordinance in question is 
particularly broad in character, 
having been much widened in 
its scope from its original form, 
found to be invalid as above. We 
quote the substance of the in- 
stant ordinance: 
“The Board of Commission- 
ers of the City of Newark do 
ordain: 





“1 That Section 634 of the 
Revised Ordinances of The 
City of Newark ‘Revision of | 
1913), and as amended, be anc 
the same is hereby amended 
to read as follows: 

“Section 634. No person 
shall deal, play or engage in 


fare, roulette, or other device 


or game of chance, or buy or 


11 extac : ler te nie 
sell what is commonly known 


as a pool, or any interest or 
share in any such pool, o1 
shall make or take what is 
commonly Known as a book, 
upon the running, pacing or 
trotting of any horse, mare, 
gelding, or other animal, o1 
any game, racing or contes 
or have in possession any 
ticket Ip or other writing ¢ 
printing ) al erest ) 
hare, o ne ) dicta 
g an ere hat bet ¢ 
pledge, I 0 lotter 
racing, contest or other game 


of chance, or shall keep or at 


tend a place to which per- 
sons may resort for engagli 

in an ich acts, or for bet- 
ting upon the event of any 
horse race, or other race or 


contest, or for gambling in 
any form, and no person shall 
aid, abet, assist or participat 


in any such pool, lottery, race 


BURPO C 


|}law writer of Arlingtor 





or other contest or game ot 

chance. 

“Each and any person vio- 
lating any of the above pro- 
visions of this ordinance shall, 
upon conviction thereof, for- 
feit and pay a fine of not more 
than two hundred _ dollars 
($200.00), or be imprisoned in 
the county jail for not more 
tan ninety (90) days.” 

In the above ordinance the 
“possession * (of a)’ writing 
or printing indicating an 
interest, share, bet or pledge in 
any pool, lottery, racing, con- 
test” * is expressly prohib- 
ited, and contradistinguished 
from the making of a “book” or 
the handling of a “pool.” In- 
deed, this prohibition of the 
possession of the indicia of, or 
means to, gaming, and even ir- 
respective of the  possessors’ 
criminal intent, has been up- 
held by our courts as a valid 
exercise of the legislative pow- 
er, separate and distinct from 
gaming itself, and as “a mea- 
sure that is primarily preventive 
in character.” State vs. Nurzda, 
116 N. J. L. 219, 226. Further- 
more, the facts would indicate 
that the defendant was not a 
mere private better, but that he 
was engaged, partially at least 
in the occupation of taking bets 
on these “contests” from a large 
number of individuals, whether 
he himself was a bettor with 
them therein or not, being im- 
material. 

In short, since it clearly ap- 
pears that the amendatory or- 
dinance, under which the de- 
fendant was convicted, is com- 
plete in itself and valid, despite 
the invalidity of the original 
ordinance, and the fact that the 
present ordinance does not ex- 
pressly name a date for its tak- 
ing effect, and since the facts 
show the defendant to have vio- 


|lated the same, the conviction 
| . » 
|}under review will be affirmed 
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N.: 2 
and Miami, Florida, died May 
15th in Ocean County, New Jer- 


sey. He was 61 years of agé 


Mr. Turner was admitted tc 


the bar as an attorney in 1904 


and as counsellor in 1907. He 
also maintained offices in Mi 
ami. He was the author of sev- 
eral books on law published by 
the Turner Publishing Co., and 
for the past several years he 
had lectured before the lav 
schoo] U f 
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